IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

CHARLES ROBBI NS
v. . Givil No: CCB-01-3096

YUTOPI AN ENTERPRI SES, | NC

VEMORANDUM

Now pendi ng before this court is a notion brought by
def endant Yutopian Enterprises, Inc. (“Yutopian”) to dismss the
pendi ng case for |ack of personal jurisdiction, or alternatively
to transfer for inproper venue, or alternatively to “transfer for
conveni ence.”

This case involves a claimalleging a violation of the
Federal Copyright Act of 1976, 17 U S.C. 88 101 et seq., as well
as a claimalleging violation of state unfair conpetition | aw.
Yut opi an, based in Santa Mnica, California, operates an |nternet
website | ocated at www. yut opi an. com t hrough which it provides
information and sells products relating to Asian cul ture.
Plaintiff Charles Robbins, a citizen and resident of
Pennsyl vania, is the assignee of the copyright that Yutopian has
allegedly violated. Currently in effect are a Tenporary
Restraining Order and a Prelimnary Injunction that enjoin

def endant from conduct that may infringe plaintiff’s copyright.?

! Def endant consented to the entry of these Orders.



This court rules that it cannot exercise personal
jurisdiction over defendant because m nimum contacts wth the
forumstate of Maryland are lacking. 1In the interests of
justice, this case is transferred to the Central District of

California.

BACKGROUND

This case is about the “Go Database,” al so known as the
“CGoBase” created by Peter Danzegl ocke. The Go Database is a
conput er software package that allows users to find information
relating to the gane of Go. Go “is an ancient board gane played
on a 19 x 19 grid.” (Pl."s Opp. at 2.) According to Robbi ns,
“avid players spend considerable tinme practicing and studyi ng
hi storical ganes played by Go masters and professionals from
around the world in order to better their own abilities.” (Pl.’s
Mot. for Tenp. Rest. Order at 2). The Go Database facilitates
this study.

Yut opi an and Danzegl ocke executed an agreenent through which
Yut opi an was granted “the right to duplicate the GoBase software
for sale . . . .7 (ld. Ex. E.) As royalties, Danzegl ocke was to
receive 25%of the sales price. (lLd.) In the Conplaint, Robbins
al l eges that Yutopian has failed to nake the required royalty
paynments, and has threatened to continue selling the software

past the expiration of the agreenent on Novenber 12, 2001.



(Conpl. at 97 12, 15-16.)2 It is undisputed that Yutopian sold
or licensed the Go Database to third parties through
WWW. yut opi an. com

Nei ther plaintiff nor defendant have put forth statistics on
t he anbunt of business Yutopian conducts on its website, however
Yutopian admts that it entered into 46 transactions with
Maryl and residents through the website and a toll-free tel ephone
nunber during a 10% nonth tinme frame. (Def.’s Mot. to Dismss at
5.) No details about any of these 46 transactions are proffered,
al t hough Robbi ns has submtted the affidavit of a Maryl and
resident who affirns that he has purchased between $500 and
$1, 000 of “Go products,” including books, each year for the past
five years. (Pl.’s Opp. Ex. 1.) The affiant also submts that
he has regularly received flyers from Yutopi an, has been exposed
to advertising taken out by Yutopian in the trade journal
“American Go Journal,” and has received approximately five

t el ephone solicitations from Yutopian. (ld.)?

2 Any sal es past the alleged term nation date were enjoined
by the previous Order of this court.

3 The sane Maryl and resident subnmitted an affidavit on
Decenber 17, 2001 stating that he had received a copy of a
Yut opi an publication containing an advertisenent for the Go
Dat abase at issue in this case.



St andard of Revi ew

When a defendant challenges a court's personal jurisdiction
under Rule 12(b)(2) of the Federal Rules of G vil Procedure, the
burden rests ultimately with the plaintiff to prove, by a
pr eponderance of the evidence, grounds for jurisdiction. See

M/l an Laboratories, Inc. v. Akzo, N. V., 2 F.3d 56, 59-60 (4th

Cr. 1993). If the issue is decided wi thout an evidentiary
hearing, the plaintiff needs only to make a prima facie show ng

of personal jurisdiction. See id. at 60; Omens- Illinois, Inc. v.

Rapid Am Corp. (ln re Celotex Corp.), 124 F.3d 619, 628 (4th

Cr. 1997). In making its determnation, the court nust draw all
reasonabl e inferences arising fromthe proof, and resolve al
factual disputes, in the plaintiff's favor. See Mylan, 2 F.3d at

60.

ANALYSI S
“A federal court sitting in diversity has persona
jurisdiction over a non-resident defendant if (1) an applicable
state long-armstatute confers jurisdiction and (2) the assertion
of that jurisdiction is consistent wth constitutional due

process.” N chols v. GD. Searle & Co., 991 F.2d 1195, 1199 (4th

Cir. 1993). Because Maryland s |long-armstatute confers
jurisdiction to the full extent permtted by the Constitution,

the I ong-arm anal ysis and the constitutional analysis are



typically coextensive. See Mb. CooE ANN., Cs. & Jud.Proc § 6-

103; O tenheiner Publishers, Inc. v. Playnore, Inc., 158 F

Supp. 2d 649, 652-53 (D. Ml. 2001); McGann v. WIlson, 701 A 2d

873, 876 (M. App 1997). The Maryl and | ong-arm statute, however,
limts jurisdiction to cases where the cause of action “aris[es]
fromany act enunerated” in the statute itself. M. CoDE ANN.,

Cts. & Jud.Proc 8 6-103(a). Thus, a plaintiff nust “identify a
specific Maryland statutory provision authorizing jurisdiction.”

O tenhei ner Publishers, 158 F. Supp.2d at 652; see also Joseph M

Col eman & Assoc. Ltd. v. Colonial Metals, 887 F. Supp. 116, 118-

19, n.2 (D. Md. 1995). In this case, Robbins founds jurisdiction
on 8 6-103(b)(4), which authorizes jurisdiction over persons who

[ cause] tortious injury in the State or
outside of the State by an act or om ssion
outside the State if he regularly does or
solicits business, engages in any other

persi stent course of conduct in the State or
derives substantial revenue from goods, food,
servi ces, or manufactured products used or
consuned in the State.

Mb. CooE ANN., C's. & Jud.Proc 8 6-103(b)(4). 1In a case such as
this, it is the 8 6-103(b)(4) inquiry and the constitutional

inquiry that are nmerged into one. See Joseph M Col enman &

Assoc., 887 F. Supp. at 118; Jafarzadeh v. Feisee, 776 A.2d 1, 4

(M. App. 2001).
Personal jurisdiction may only be exercised by this court
wi thin the boundaries outlined by the requirenents of due

process. Due process “requires that [defendants] have certain
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m ni mum contacts with Maryland ‘ such that the maintenance of the
suit does not offend traditional notions of fair play and

substantial justice.”” Atlantech Distrib., Inc. v. Credit

General Ins. Co., 30 F. Supp.2d 534, 536 (D. Md. 1998)(quoting

| nt ernati onal Shoe Co. v. Washi ngton, 326 U.S. 310, 316, 66 S.Ct

154 (1945)).

In this case, Robbins’ cause of action has not arisen from
defendant’s contacts with Maryland sufficient to maintain
““specific jurisdiction for the claimbased on the ‘relationship

anong the defendant, the forum and the litigation.’” ESAB G oup,

Inc. v. Centricut, Inc., 126 F.3d 617, 623 (4th G

1997) (quoting Helicopteros Nacionales de Colonbia v. Hall, 466

U S. 408, 414, 104 S.Ct. 1868, 1872 (1984). Nonet hel ess,
““general jurisdiction may . . . be asserted over a defendant
whose activities in the forumstate have been ‘continuous and

systematic.’” ESAB G oup, 126 F.3d at 623 (citing Helicopteros

Naci onal es, 466 U.S. at 414-15, 104 S.C. at 1872). The level of
contacts required for general jurisdiction is significantly
hi gher than that required to confer specific jurisdiction. [d.
at 623-24.

Al t hough Robbins cites to both general and specific
jurisdiction cases in his opposition, he has not alleged or
proffered evidence regarding any specific transactions with a

Maryl and resident upon which this court could found jurisdiction.



No evi dence or allegation has been set forth that the software at
i ssue was involved in any of the 46 transactions cited by

Robbi ns. Neither did Robbins’ affiant state that he had
purchased or |icensed the Go Database from defendant. ©Mbreover,
t he sub-section of the long-armstatute relied on by Robbins, §
6-103(b) (4), pertains to the exercise of general jurisdiction.

See ALS Scan, Inc. v. WIlkins, 142 F. Supp.2d 703, 706 (D. M.

2001). Therefore, the court treats Robbins’ argunent as
asserting that the exercise of general jurisdictionis
appropriate in this case.

To deci de whether the exercise of general jurisdiction is
proper, the court |ooks to whether defendant’s Maryl and contacts
are “so substantial and of such a nature as to justify suit
against it on causes of action arising fromdealings entirely

distinct fromthose activities.” |International Shoe, 326 U S. at

318, 55 S.Ct. at 154. As cautioned by the Fourth Grcuit, “broad
constructions of general jurisdiction should be generally

di sfavored.” N chols, 991 F.2d at 1200. Furthernore, courts
exercising general jurisdiction typically only do so “over

nonresi dents ‘who are essentially domciled within the forum

state.”” Atlantech Distrib., 30 F. Supp.2d at 536 (citation

omtted).
Upon review of the circuit authority on general

jurisdiction, the court finds that defendant’s contacts with



Maryl and are insufficient to conclude that Yutopian is

“essentially domciled” in Maryland. See ESAB G oup, 126 F.3d at

624 (collecting cases). In Ratliff v. Cooper Labs, Inc., the

court found that advertising and the enpl oynent of sales
personnel in the forumstate did not suffice to create general
jurisdiction. 444 F.2d 745, 748 (4th Gr. 1971). 1In Lee v.

Valworth Valve Co., the court found that general jurisdiction

exi sted over a defendant who conducted approxi mately $200, 000
worth of sales in the forumstate; this ruling, however, was
based partially upon the fact that the cause of action arose upon

the high seas. 482 F.2d 297, 298-300 (4th G r. 1973); see also

ESAB G oup, 126 F.3d at 624. In N chols, the Fourth Grcuit
found that general jurisdiction was |acking over a defendant who
had conducted between $9 and $13 million worth of sales in the
forum state, and who had enpl oyed residents as sal es
representatives and as a district manager. 991 F.2d at 1198. In
ESAB G oup, the court found that general jurisdiction was |acking
where defendant’s only contacts with the forumstate were that it
conduct ed busi ness through a mail-order catalog with 26 in-state
custoners that constituted | ess than 1% of its gross sales, that
on one occasion it had purchased between $10, 000 and $20, 000
worth of supplies in the forumstate, and that it had advertised
in atrade journal with a nationwide circulation. 126 F.3d at

621.



Wil e Yutopian has admtted to conducting 46 transactions
wi th Maryland residents during the 10% nonth period, and Robbi ns
has proffered an affidavit froma Maryl and resident who states
t hat he has purchased up to $5,000 worth of products from
def endant, these transactions do not constitute sufficiently
continuous or systematic contacts upon which the court may found
general jurisdiction. Neither does defendant’s advertising in
the “Anerican Go Journal” establish contacts sufficient to
establish general jurisdiction. Overall, defendant’s contacts
with this forumstate pale in conparison even to those of
defendants in other cases where the Fourth Crcuit has found

general jurisdiction |lacking. See, e.qg., N chols, 991 F. 2d at

1199- 1200.
Robbi ns argues, however, that by virtue of Yutopian's
presence on the Internet, it should be subject to jurisdiction in

this forum (Def.s’ Opp. at 7-11.) Robbins cites to Zippo Maqg.

Co. v. Zippo Dot Com Inc., 952 F. Supp. 1119 (WD. Pa.

1997), and its progeny, which set forth the proposition that a
def endant nay be subject to foreign jurisdiction based on

activities conducted through a website. See also ALS Scan, 142

F. Supp. 2d at 708; Atlantech Distrib., 30 F. Supp.2d at 537

(collecting cases that cite Zippo with approval).
Zi ppo i ntroduced the idea of a spectrumof Internet presence,

wth nore active Internet websites nore likely to provide the



foundation for personal jurisdiction. Zippo, 952 F. Supp. at
1124. Active websites provide nore opportunities for interaction
bet ween the website operator and the Internet user, while passive
websites tend to provide only information to the users. |d.
Because defendant concedes that it takes orders for products over
its website and then ships those products to its custoners,
wWwwv. yut opi an.comis properly classified as an active website.
Nonet hel ess, because Robbins has not all eged a connection
bet ween the cause of action in this case and a specific
transaction with a Maryl and resident, the conclusion that
WWW. yut opi an.comis an active website is of limted significance.
Forty-six transactions with Maryl and residents during a 10% nonth
period are not enough to establish general jurisdiction over the
def endant, no matter what nedi um was used to conduct the
transactions. Nor is the fact that a website operated from a
foreign jurisdiction is available for access by residents of the
forum state, and contains advertising for the defendant’s goods

or services, sufficient to subject the operator to the general

jurisdiction of the forums courts. See ALS Scan, 142 F. Supp.2d

at 709; Atlantech Distrib., 30 F. Supp.2d at 537; see also

Ratliff, 444 F.2d at 748 (advertising in publication with
nati onw de distribution not sufficient to sustain general
jurisdiction in forumstate). To rule here that a nere presence

on the Internet, regardl ess of the nature and extent of the
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transacti ons conducted thereon, is sufficient initself to
subj ect defendant to the general jurisdiction of the Maryl and
courts “would nean that it would presumably be subject to general
personal jurisdiction in every jurisdiction in the country,
thereby allowing a plaintiff to sue it for any matter anywhere in
the nation. This the constitution does not permt.” At | ant ech
Distrib., 30 F. Supp.2d at 537.°

In his opposition, Robbins requested that |limted di scovery
on the issue of jurisdiction be permtted in the event that
Yutopian’s notion is persuasive. (Pl.’s Opp. at 5 n.10.) This
request will be denied on the ground that Robbins has failed to
even allege facts that woul d support the exercise of either
specific or general jurisdiction in this case. |n other words,
Robbi ns has not alleged that its cause of action arises out of a
particul ar transaction with a Maryland resident, or shown that
the scope of Yutopian's transactions with Maryl and residents are

sufficient to justify the exercise of general jurisdiction.?®

4| recognize that Atlantech involved a passive website.
The anal ysis quoted, however, is also applicable to an active
website with the imted nunber and type of transactions invol ved
in the present case.

> Robbi ns does argue that because the 10% nonth period
during which the 46 transactions occurred did not include the
hol i day shoppi ng season, “[p]resunably, Yutopian's sales, much
like other retail entities, increase during the holiday season.”
(Pl.”s Opp. at 11.) Assuming this is true, it is highly unlikely
that an increase in sales during the holiday season would
approach the level of continuous and systematic contacts required
to justify the exercise of general jurisdiction over Yutopian.

11



Consi dering also the extra burden and briefing that would result
fromfurther discovery, Robbins’ request is denied.

Havi ng determ ned that this court cannot exercise personal
jurisdiction over Yutopian, it remains to be decided whether to
dism ss the case or transfer it to another district court

pursuant to 28 U.S.C. § 1406(a). See Doering v. Copper Mountain,

Inc., 259 F.3d 1202, 1209 n.3 (10th GCr. 2001); Porter v. Goat,

840 F.2d 255, 257-58 (4th Gr. 1988). It is within the sound

di scretion of the district court to transfer a case under 8§ 1406
if doing sois inthe interests of justice. Upon consideration
of the present record, the court determnes that it is in the
interests of justice for this case to be transferred to the
United States District Court for the Central District of
California. Transfer rather than dismssal is appropriate in

this case, inter alia, to avoid any procedural conplications that

may be wrought by dism ssal of the case, and to preserve the
injunctive order already in place. On the current record, the
Central District of Californiais the only district in which the
court is confident that jurisdiction may be had over Yutopian.

A separate Order foll ows.

Dat e Cat heri ne C. Bl ake
United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

CHARLES ROBBI NS
v. . Givil No: CCB-01-3096

YUTOPI AN ENTERPRI SES, | NC

ORDER
For the reasons stated in the acconpanyi ng Menorandum it is
hereby Ordered that:
1. the defendant’s notion to dism ss the pending case for
| ack of personal jurisdiction is DEN ED
2. the defendant’s notion to transfer the case i s GRANTED
3. the case is TRANSFERRED to the United States District
Court for the Central District of California; and
4. copies of this Order and the acconpanyi ng Menor andum

shall be mailed to counsel of record.

Dat e Cat herine C. Bl ake
United States District Judge



